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Utah, Laws 1901, Chap. 67; held invalid in Block v. Schwartz, 27 Utah 
387, as a violation of the statute was made a crime. A new act went into 
effect May 8, 1905. 

Vermont, November 9, 1906. 

Virginia, January 2, 1904. 

Washington, Laws 1901, Chap. 109; held valid in McDaniels v. Con- 
nelly, 30 Wash. 549, in a clear statement of the law. 

Wisconsin, Laws 1901, Chap. 463; assumed to be valid in Fisher v. Herr- 
man, 118 Wis. 424. 

Eighteen of the thirty-five statutes thus appear to have been before the 
state courts of last resort. Of the five states holding them unconstitutional, 
New York and Utah have reenacted similar laws, so modified as to meet the 
decisions. Ohio with its penalty clause and Indiana with its class distinc- 
tion are distinguishable. Illinois stands alone without regard to the decis- 
ions of other states, the court declaring "We do not regard the question as 
one to be determined upon the weight of authority outside of this state." 
Off v. Morehead, 85 N. E. 264. In five of the states the constitutionality 
of the laws has not been passed upon or they have been assumed to be valid. 
Eight state courts have directly held the statutes to be constitutional, and to 
the weight of these authoriies has now been added the decision of the 
United States Supreme Court in the case of Lemieux v. Young. J. H. P. 



The Police Power and Liberty of Contract. — The case of John McLean 
v. State of Arkansas (1909), 29 Sup. Ct. 206, involves the question of the 
right of the state in the exercise of its police power to provide in what 
manner miners employed at quantity rates in the mines shall be paid. The 
Arkansas statute provided that they be paid upon the basis of screened coal, 
instead of the weight of the coal as originally produced in the mine. The 
statute was upheld by the Supreme Court of the United States, with Mr. 
Justice Brewer and Mr. Justice Peckham dissenting. 

The court in sustaining this legislation as a valid exercise of the police 
power seems to have extended that doctrine to a much greater length than it 
has in some of its later decisions, for example that of Lochner v. N. Y., 
198 U. S. 45- 

While the term police power has never been clearly circumscribed, it 
means at the same time a power and function of government, a system of 
rules, and an administrative organization and force. The power is inherent 
in the government, and aims to secure and promote the public health and 
welfare. Freund, Police Power, Arts. 2 and 3 ; Crowley v. Christensen, 137 
U. S. 86; H olden v. Hardy, 169 U. S. 366; Adams v. Cronin, 29 Col. 488. 

Personal liberty is secured by the Constitution of the United States to 
every person within its jurisdiction, and by the fourteenth amendment no 
state can deprive any person of life, liberty or property without due process 
of law. The right of property preserved by the Constitution is the right not 
only to possess and enjoy it, but also to acquire it in any lawful mode, or 
by following any lawful industrial pursuit which the citizens in the exercise 
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of liberty guaranteed may adopt. The property which every man has from 
his own labor is the original foundation of all other property, and so it is 
the most sacred and inviolable. Personal liberty and the right of property 
embrace the right to make contracts for the sale of one's own labor, and the 
worker may sell that labor upon such terms as he deems best. Lochner v. 
New York, 198 U. S. 45 ; Adair v. United States, 208 U. S. 161 ; Allgryer 
v. Louisiana, 165 U. S. 578; Godcharles v. Wigeman, 113 Pa. St. 431; Frorer 
v. People, 141 111. 171. This liberty of contract relating to labor includes 
both parties to it, and the one has as much right to purchase as the other 
has to sell. 

The liberty secured by the Constitution of the United States to every 
person within its jurisdiction does not import an absolute right in each per- 
son to be, at all times and under all circumstances, wholly free from 
restraint. For the common good there are manifold restraints to which every 
person is necessarily subject. It is liberty regulated by law. The posses- 
sion and enjoyment of all rights, both of property and of liberty, are subject 
to such reasonable conditions as may be deemed, by the governing authority 
of the country, essential to the safety, health, peace, good order and morals 
of the community. Liberty of contract, then, is not universal, but is sub- 
ject to the restrictions passed by the legislative branch of the government 
in the exercise of its police powers. Jacobson v. Massachusetts, 197 U. S. 
11; Soon Hing v. Crowley, 113 U. S. 703; Mutter v. Oregon, 208 U. S. 412; 
Comm. v. Hamilton Mfg. Co., 120 Mass. 383; State v. Buchanan, 29 Wash. 
602 ; Wenham v. State, 65 Neb. 394. 

Legislative enactments must stand, provided always they do not contra- 
vene the Constitution. Generally, it is for the legislature to determine what 
laws and regulations are needed to protect the public health, and to secure 
the public comfort and safety; and the exercise of its discretion is not 
subject to review by the courts. Courts cannot inquire into the motives of 
the legislators in enacting the laws, even though they may differ with the 
legislature in its views, and in no event is there ground for judicial inter- 
ference unless the act is unmistakably in excess of legislative power. Mulger 
v. Kansas, 123 U. S. 623; Gundling v. Chicago, 177 U. S. 183; Atkin v. Kan- 
sas, 191 U. S. 207. Statutes of the nature under review are not saved from 
condemnation by the claim that they are passed in the exercise of the police 
power, unless there be some fair ground, reasonable in and of itself, to assert 
that there is a material danger to the public welfare. Under the guise of 
prescribing police regulations the state cannot be permitted to encroach upon 
any of the just rights of the citizens which the Constitution intended to 
secure against abridgment. Slaughter House Cases, 16 Wall. 36; In re 
Jacobs, 98 N. Y. 98; Ex parte Dickey, 144 Cal. 234; Tiedeman, Police 
Power, Art. 191. 

There is no dispute about the fundamental propositions of law. The diffi- 
culties and differences of opinion arise in their application to the facts of a 
given case. In People v. Havner, 149 N. Y. 195, Vann, J., said: "The 
vital question therefore is whether the real purpose of the statute under 
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consideration has a real connection with the public health, welfare or safety." 
In Holden v. Hardy, 169 U. S. 366, Mr. Justice Peckham said the real ques- 
tion was: "Is this a fair, reasonable and appropriate exercise of the police 
power of the state, or is it an unreasonable, unnecessary and arbitrary inter- 
ference with the right of the individual to his personal liberty, or to enter 
into those contracts in relation to labor, which may seem to him appropriate 
or 'necessary, for the support of himself and his family." 

In the present case how will the community be affected whether the coal 
of the company is weighed before or after it is screened, and how will the 
public in general be affected by it? In all other kinds of business involving 
the employment of labor the employer and employee are left free to fix by 
contract the amount of wages to be paid, and the mode in which they shall 
be ascertained and computed. What is there in the condition or situation of 
the laborer in the mine to disqualify him from contracting in regard to the 
price of his labor, or in regard to the mode of ascertaining the price? And 
why should the owner of the mine not be allowed to contract in respect to 
matters as to which all other property owners may contract? The labor of 
the employee is his own property, and he has a perfect right to fix a price 
upon it, let it be high or low, and the public has no right to say, "Why 
did you do so?" 

The conditions which may have led to the legislatioit were the subject 
of an investigation by an industrial commission, authorized by act of con- 
gress, and it appeared from testimony there given that there was a divided 
opinion as to the better method of weighing the coal. In two states similar 
statutes have been declared unconstitutional. Ramsey v. People, 142 111. 380; 
In re House Bill, No. 203, 21 Col. 27, while the Supreme Court of West 
Virginia, in State v. Peel Splint Coal, 36 W. Va. 802, was divided upon the 
question. 

Where the line should be drawn in the exercise of the power is a debat- 
able question, with many apparently conflicting decisions, even by the same 
courts; and the exercise of this power should not be permitted to encroach 
upon the rights of one class of citizens: a thing which, to some minds, will 
seem to have been permitted in this case. J. F. K. 



The Obligations Resulting from an Indorsement, in Blank, Before 
Delivery, of a Negotiable Instrument. — The way in which the enactment 
of the Negotiable Instruments Law has unified the rules of business in this 
country is well illustrated by several cases recently decided. The questions 
involved in each of these cases was the liability of one who signs in blank 
upon the reverse side of a promissory note before it has been delivered. 
RockHeld v. The First National Bank, 77 Oh. St. 311, decided Dec 17, 1907; 
Roessle v. Lancaster, 114 N. Y. Supp. 387, decided Jan. 8, 1909. 

These cases, following the strict words of the statutes, have held such 
a signature to render its maker liable as an indorser in due course. Before 
the passage of the Negotiable Instruments Law there existed a great 
conflict in the cases, and this became so marked that difficulty in com- 



